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RECOMMENDED DECISION ON
CROSS-MOTIONS FOR SUMMARY JUDGMENT
AND MEMORANDUM DECISION ON ANCILLARY MOTIONS
Faintiff Kathy Poulis Minott, in her capacity as persona representative of the estate of Carlyle
PoulisMinott (* Edate’), movesfor partid summary judgment, and defendant David W. Smith crossmoves
for summary judgment asto dl daimsagaing him, inthisaction arisng fromthe sinking of the F/V KATINA
ASHLEY (“Vesd") and the degth of its captain, Carlyle Poulis Minott. See Rlantiff’s Motion for Partid
Summary Judgment on the Issues of Lighility, Comparative Negligence and the Primary Duty Rule Defense
(“Paintiff’ sS'JMotion™) (Docket No. 5); Defendant’ s Objection to Plaintiff’ sMotion for Partid Summary

Judgment and Defendant’ s Cross M ation for Summary Judgment (“Defendant’ s S/JMotion”) (Docket No.

9) at 1, 15.



Ancillary to these motions, the Estate movesto exclude certain testimony of Smith’ sexpertsandto
drike portions of their affidavits, while Smith requests that the court construe his memorandum filed in
opposition to the Estate’ s motion for summary judgment toinclude argumentsreating to his primary-duty-
rule defense.  See Plaintiff’s Motion To Exclude Various Opinions of Defendant’s Experts (*Motion To
Exclude’) (Docket No. 13); Paintiff’s Motion To Strike Portions of Defendant’ s Affidavitsin Support of
His CrossMotion for Summary Judgment (“Motion To Strike”’) (Docket No. 19); Defendant’ sMotion To
Havethe Court Congder Its Argument in Opposition to Plaintiff’ sMotion for Partid Summary Judgment To
Include Opposition to the Paintiff’s Primary Duty Rule Argument (“Moation To Construe’) (Docket No.
25). The Motion To Congtrue is granted without objection, the Estate having filed no response. See Loc.
R. 7(b). For the reasonsthat follow, | grant in part, deny in part and in part defer decison ontheMation
To Excdude, grant in part and deny in part the Motion To Strike, and recommend that the court grant
Smith’s motion for summary judgment and deny that of the Edtate.

I. Summary Judgment Standards

Summary judgment is gppropriate only if the record shows*“that thereisno genuineissue asto any
materid fact and that the moving party isentitled to ajudgment asamatter of law.” Fed. R. Civ. P. 56(c).
“In this regard, ‘materid’ means that a contested fact has the potentid to change the outcome of the suit
under the governing law if the dispute over it is resolved favoradly to the nonmovant. By like token,
‘genuineé meansthat ‘ the evidence about thefact issuch that areasonable jury could resolve the point in
favor of thenonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting
McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an abosence of evidenceto support the

nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether



this burden is met, the court must view the record in the light most favorable to the nonmoving party and
givethat party the benefit of al reasonableinferencesinitsfavor. Nicolov. Philip Morris, Inc., 201 F.3d
29, 33 (1« Cir. 2000). Once the moving party has made a preliminary showing that no genuine issue of
materid fact exigs, the nonmovant must * produce specific facts, in suitable evidentiary form, to establishthe
presence of atridworthy issue” Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir.
1999) (citation and internal punctuation omitted); Fed. R. Civ. P. 56(e). “As to any essentid factud

element of its clam on which the nonmovant would bear the burden of proof at trid, its falure to come
forward with sufficient evidence to generate atridworthy issue warrants summary judgment to the moving
paty.” Inre Spigel, 260 F.3d 27, 31 (1st Cir. 2001) (citation and interna punctuation omitted).

To the extent that parties cross-move for summary judgment, the court must draw al reasonable
inferences againgt granting summary judgment to determine whether there are genuine issues of materid fact
to betried. Continental Grain Co. v. Puerto Rico Maritime Shipping Auth., 972 F.2d 426, 429 (1st
Cir. 1992). If there are any genuineissues of materid fact, both motions must be denied asto the affected
issue or issues of law; if not, one party isentitled to judgment asamatter of law. 10A Charles Alan Wright,
Arthur R Miller & Mary Kay Kane, Federal Practice and Procedure § 2720, at 336-37 (1998).

Il. Factual Context
| address at the outset the Estate’s motions to strike and to exclude, which partly define the
boundaries of facts cognizable on summary judgment.
A. Motion To Exclude
| grant in part, deny in part and in part defer decison on the Motion To Exclude, asfollows:
Point A. Opinion of expert David DuBois that the verba agreement between Smith and Minott

was a“bareboat charter” agreement. Granted. “Itisblack-|etter law that it isnot for witnessesto instruct



the juy a to goplicable principles of law, but for the judge”
Nieves-Villanueva v. Soto-Rivera, 133 F.3d 92, 99 (1« Cir. 1997) (citations and internd punctuation
omitted). In keeping with this principle, “[t]he question of interpretation of [a] contract isfor the jury and
the question of legd effect isfor thejudge. In neither case do we permit expert testimony.” Marx & Co. v.
Diners Club, Inc., 550 F.2d 505, 510 (2d Cir. 1977) (citation and interna quotation marks omitted). See
also, e.g., North Am. Specialty Ins. Co. v. Myers, 111 F.3d 1273, 1281 (6th Cir. 1997) (* Absent any
need to clarify or define terms of art, science, or trade, expert opinion testimony to interpret contract
language isinadmissble.”) (citation and internd quotation marks omitted).

Point B. DuBois opinion that the VVessel was struck by another vessdl: Denied. Thisopinionis
not so unreliable and speculative as to be excludable pursuant to Daubert v. Merrell Dow Pharm., Inc.,
509 U.S. 579 (1993), and Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999). Based onthetiming
and location of the Vessdl’sEPIRB? distresssignals and theretrieval of oneof itssurviva suitsin alocation
whereit would not have been taken by the prevailing winds and currents had it been drifting in the gpparent
vidnity of theVessd’ sloss, DuBoisdrew areasonable inference that theV essel wasstruck and dragged by
alarger vessd, the larger vessd made some erratic movements, the EPIRB was ditched gpproximeately
fourteen miles from the accident Ste and the surviva suit was towed or inadvertently dragged until it came
loose and drifted ashore on Cape Cod. See Letter dated May 14, 2003 from David C. DuBoisto Mark E.
Dunlap, Esq. (“DuBois Report”), attached as Exh. B to Motion To Exclude, a 3-4; see also generally

Affidavit of David DuBois (“ DuBois Aff.”) (Docket No. 14).

L An“EPIRB” isan Emergency Position Indicating Radio Beacon. See Reber v. United States, 951 F.2d 961, 965 (%th Cir.
1991).



The fact that one can conjur up other plausible explanations for the Vessd’ s loss, see Motion To
Exclude at 4-5, does not underminetherdiability of the DuBoisopinion, see, e.g., Pacev. Insurance Co.
of N. Am., 838 F.2d 572, 577-78 (1st Cir. 1988) (upholding digtrict court’s ruling permitting defense
expert to tedtify as to his theory of cause of vessel’ s loss over plantiff’s objection that testimony was
“gpeculative’; noting, “Given the absence of determinative evidence concerning the cause of PATRIOT's
snking, we see no error in permitting [the defense expert] to present his explanation, based on evidentiary
facts, of why PATRIOT sank.”).

Point C Opinion of expert Dennis Cugteau or his supervisor, Chris Harrison, regarding the
functiondity of the life raft and hydrogtatic release: Deferred. Smith doesnot rely upon thistestimony for
purposes of the instant cross-mations for summary judgment. See generally Defendant’ s Response to
Pantiff's Statement of Materid Facts (“Defendant’ s Opposing SMF’) (Docket No. 10); Defendant’s
Statement of Additiona Materia Facts (“ Defendant’s SMIF”) (Docket No. 11); Defendant’ s Responseto
Paintiff’'s Reply Statement of Genuine Issues of Materia Fact (“ Defendant’ s Reply SMF’) (Docket No.
26). Herepresentsthat if he offersthese opinionsat trid, he expectsto provide sufficient underpinningsfor
them to be admissble. See Defendant’ s Objection to Plaintiff’s Motion To Exclude Various Opinions of
Defendant’ s Experts (Docket No. 21) at 4.

Point D. Lack of specification of expert qudifications. Deferred. The Estate notesthat it raises
this point to preserveit for trid. See Motion To Exclude at 6.

B. Motion To Strike
| grant in part and deny in part the Motion To Strike, asfollows:
Paragraph 10 of theAffidavit of LeeL eavitt (“Leavitt Aff.”), atached asExh. 3to Defendant’s

SMF: Granted (beyond scope of expert designation). The statement in question, which Smith himsdf



characterizes as an expert opinion for purposes of responding to a separate hearsay objection, see
Defendant’ s Objection to Plaintiff’ sMaotion To Strike Portions of Defendant’ s Affidavitsin Support of His
Cross Motion for Summary Judgment (“ Strike Opposition”) (Docket No. 22) a 2, was not adequately
disclosed n his expert designation. See Defendant’s Designation of Experts (“Expert Desgnation”),
attached asExh. A to Motion To Strike, at 1-2. Accordingly, | excludeit from consideration in connection
with the indant crossmotions. See Macaulay v. Anas, 321 F.3d 45, 50 (1<t Cir. 2003) (*Since an
important object of [Federd Rules of Civil Procedure 26(a)(2)(B) and 26(e)(1), concerning disclosure of
expert opinions] isto avoid trid by ambush, the digtrict court typicaly sets tempord parameters for the
production of such information. Such atimetable promotes fairness both in the discovery process and at
trid. When a paty fals to comply with this timetable, the digtrict court has the authority to impose a
condign sanction (including the authority to preclude late-disclosed expert testimony).”) (citations and
internal quotation marks omitted).

Paragraphs 11-12 of Leavitt Aff.: Granted (hearsay). Smith does not contest that the
datements in question are hearsay; rather, he argues that while they “may be hearsay, they dso may be
admissible under [Federa] Rule [of Evidence] 807.” Strike Oppodition a 2. However, he fallsto argue
how or why, for purposes of cond deration in connection with theinstant cross-maotions, the satementsmegt
the requisites of thisresdud-exceptionrue. Seeid.; seealso Fed. R. Evid. 807.

Paragraph 14 of L eavitt Aff.: Denied. This statement wasadequately foreshadowed in Smith's
expert designation. See Expert Desgnation at 2 (noting that Leavitt would offer his opinion “that Minott
would have known how to respond to an emergency if he had an opportunity to respond.”). It cannotfarly
be characterized as* conclusory” in the sense contemplated by Hayesv. Douglas Dynamics, Inc., 8 F.3d

88, 92 (1t Cir. 1993) (“ Although expert testimony may be more inferentid than that of fact witnesses, in



order to defeat amotion for summary judgment an expert opinion must be more than aconclusory assertion
about ultimate legd issues”). The underpinnings of the satement in question are sufficiently clear: that
Leavitt had known Minott well snce childhood, that he, like Minott, was an experienced fishing- boat
captain, that he knew Minott to be safety- conscious and that two or three boats previoudy had sunk while
Minott was captain of them. See Leavitt Aff. §[113-5, 13, 19. ThismeetstheHayesrequisites. See Hayes,
8 F.3d at 92 (“Although an expert affidavit need not include details about dl of the raw data used to
produce aconclusion, or about scientific or other speciaizedinput which might be confusng to alay person,
it must a least include the factud basis and the process of reasoning which makes the concluson viablein
order to defeat amotion for summary judgment.”).

Nor is the statement, which is not highly technical but rather based on a mixture of specidized
knowledge of anindustry (fishing) and highly personal knowledge of the habitsand character of anindividud
(Minott), too unreliable to pass muster for Daubert purposes. See, e.g., Elwell v. Conair, Inc., 145F.
Supp.2d 79, 89 (D.Me. 2001) (“Whileitisnow clear thet thetrid judge’ sgenerd gatekesping functionwith
respect to expert testimony that was set forth in Daubert gppliesto dl expert testimony, not just that based
on scientific knowledge, it isalso clear that the specific andytic factorslisted in Daubert neither necessarily
nor exclusvey apply to al expertsor in every case. Rdevant reliability concerns may focus on persond
knowledge or experience, not just scientific principles.”) (citations, footnote and interna punctuation
omitted).

Par agraph 16 of L eavitt Aff.: Granted (beyond scope of expert designation). Thegatementin
questionisprimarily an opinion (that it wasimpossiblefor theV essel to travel asfar under its own power as
the EPIRB hitsindicateit traveled), which was not adequatdly disclosed in Smith’ sexpert designation. See

Expert Desgnation a 1-2.



Paragraph 17 of Leavitt Aff.. Granted (beyond scope of expert designation). Smith's
arguments notwithgtanding, see Strike Opposition at 2, Leavitt’s opinionthat the Vesse was struck by a
larger, faster vessdl was not adequately foreshadowed by the expert- designation statement that L eavitt“will
offer hisopinion that Minott would have known how to respond to an emergency if he had an opportunity to
respond,” Expert Designation at 2.

Paragraph 21 of Leavitt Aff.: Denied. The substance of this paragraphis neither (i) omitted
from Smith’s expert designation, see Expert Desgnation at 2 (Leavitt to testify that it defies common sense
for person to go out done on multi-day fishing trip), (ii) conclusory for Hayes purposes, see Leavitt Aff.
21 (explaining basis for opinion — that one person cannot stay awake throughout entire fishing trip, and
ocean isdangerous when dl hands on deck are adeep) nor (iii) unreliable for Daubert purposes, inasmuch
asit isgrounded in a mixture of common sense and the affiant’ s persona experience as afishing captan.

Paragraph 22 of L eavitt Aff.: Granted in part (beyond scope of expert desgnetion) addenied
in part. Granted asto the second sentence (that in Leavitt’ sopinion, the V essel most likely wasrun down
by alarger vessdl while Minott was adeep), which was not adequately foreshadowed in Smith's expert
designation. See Expert Designation a 1-2. Denied as to the first sentence, which is (i) adequately
foreshadowed by Smith’ sexpert designation, seeid. a 2, (i) sufficiently reasoned for Hayes purposes and
(i) suffidently religblefor Daubert purposes, inasmuch asit isgrounded in amixture of common senseand
the affiant’ s persond experience as afishing captan.

Par agraph 23 of L eavitt Aff.: Granted in part (beyond scope of expert designation) and denied
in part. Granted asto the first sentence, which opines that the Vessal was rammed, an opinion not fairly
disclosed in Smith's expert designation. Seeiid. at 1-2. Denied asto the second sentence, the contents of

whichshould come asno surprisein view of Smith’sdisclosurein hisexpert desgnation that Leavitt would



testify “that Minott would have known how to respond in an emergency if he had an opportunity to
respond.” 1d. a 2. Theunderpinningsof thisopinion are sufficiently clear that the satement cannot fairly be
characterized as conclusory for Hayes purposes — i.e., that Leavitt, himsdlf an experienced captain, knew
Minott well, knew Minott was saf ety- conscious and hed beeninvolved previoudy in severa vessel Snkings,
and that the principa danger of embarking on a multi-day fishing expedition done isbeing run down by a
larger vessd when one is degping. See Leavitt Aff. 13-5, 13-14, 20-22. The datement is sufficiently
reliable for Daubert purposes inasmuch as rooted in the affiant’ s persond experience and knowledge of
Minott's habits and character.

Paragraphs 7-8 and 13 of the Affidavit of Craig Mifflin (“Mifflin Aff.”), attached asExh. 4 to
Defendant’'s SMF: Denied. All of these statements are adequately foreshadowed by Smith's disclosure
that Mifflin would describe the condition of the Vessel and the dtate of its safety equipment as of late
September 2000. See Expert Designation a 2.

Paragraphs 11-12 and 14 of Mifflin Aff.: Denied. All of these statements are adequately
foreshadowed by Smith's disclosure that Mifflin would testify about his stint as captain of the Vessdl, his
respongbilitiesas captain (including safety responghbilities) and hisview of the safety respongbilities Minott
would have taken on when he became captain. Seeid. at 2-3.

Paragraph 16 of Mifflin Aff.: Denied. Thisstatement isadequately foreshadowed by Smith's
disclosurethat Mifflin would testify thet it isagainst common sensefor someoneto go out done on the multi-
day trip Minott took. Seeid. at 3.

Paragraph 17 of Mifflin Aff.: Granted (hearsay). Smith assertsthat thisstatement isadmissble
pursuant to Federd Rule of Evidence 807, but failsto explain how or why it meetstherule srequisites. See

Strike Opposition at 4.



Par agraph 18 of Mifflin Aff.. Granted (beyond scope of expert designation). Smith’s expert
designation did not reved that this opinion would be given. See Expert Designation a 2-3.

Paragraphs 19-20 of Mifflin Aff.: Denied. Mifflinwas desgnated asapartid fact and partid
expert witness. Seeid. at 2. These are purdy factud statementsand thus need not have beenindudedin
Smith’'s expert designation

Paragraphs 22-24 of Mifflin Aff.: Granted (beyond scope of expert designation). These
gatements, which are morein the nature of opinionsthan facts, were not fairly disclosed by Smith’ s expert
desgnation. Seeid. at 2-3.

Paragraph 6 of DuBois Aff.. Granted (legd condusion). Asdiscussed abovein the context of
the Motion To Exclude, DuBois opinion concerning the nature of the agreement isinadmissible.

Paragraphs 7-8 of DuBois Aff.. Denied. While these statements touch on the agreement
between Smith and Minott, they do not improperly invade the province of the judge or jury.

Paragraph 10 of DuBois Aff.: Denied. Asdiscussed above in the context of the Motion To
Exclude, DuBois opinion concerning the likely cause of the anking of the Vessd is sufficiently rdliable to
pass muster for Daubert purposes. The statement cannot fairly be characterized as conclusory for Hayes
purposes inasmuch as the affidavit as awhole illuminates the basesfor the opinion. See DuBoisAff. 15,
10-15.

Paragraphs11 and 13 of DuBoisAff.: Denied. Theseassertionscannot fairly be characterized
as conclusory for Hayes purposes inasmuch as DuBois afidavit, as a whole, sufficiently illuminates his
ressoning. Seeid.

Paragraph 17 of DuBois Aff.: Granted (beyond scope of expert designation). Smith's

arguments notwithgtanding, see Strike Opposition at 5-6, it does not inexorably follow from the fact that

10



DuBais identified no safety problemswith the Vessd and found Minott negligent in going to seadonetha
DuBoiswould opine that Minott’s negligence likely was the “sole’ cause of his deeth.
C. Facts Cognizable on Summary Judgment

With the foregoing peripherd issues resolved, the parties’ stlatements of material facts, credited to
the extent either admitted or supported by record citations in accordance with Loca Rule 56, reved the
following revant to this recommended decison:

Smith has owned the Vessd since 1989. Defendant’s SMF  1; Plaintiff’'s Response to
Defendant’ s Statement of Additional Materid Facts (“Plantiff’s Opposing SMF’) (Docket No. 16) 1 1.
The Vessd, which was forty-four feet long, fished only up to fifty miles offshore. Statement of Materid
Facts[as] To WhichthePlantiff Contends TherelsNo Genuinelssue To Be Tried (“Plaintiff sSSMF’), set
forth a pages 2-4 of Memorandum of Law in Support of Plantiff’ sMotion for Partid Summary Judgment
on the Issues of Liability, Comparative Negligence and the Primary Duty Rule Defense (“Paintiff’'s §J
Memorandum”) (Docket No. 6), 1 2-3; Defendant’s Opposing SMF 11 2-3.2 Over the approximately
nine years the Vessdl was used as afishing vessd, Smith was never the captain. Defendant’s SMF ] 2;
Rule 30(b)(6) Deposition of David W. Smith (“Smith Dep.”), attached as Exh. D to Paintiff's §J

Memorandum, at 14-15, 17.°

2 note, for the edification of counsel, that a supporting statement of material factsis to be submitted as a separate
document rather than embedded in alegal memorandum. See Loc. R. 56(b).

3 Here, and repeatedly el sewhere, the Estate responds with a“qualified denial,” asserting that “ due to the fact that Caryle
[sic] Minott is deceased and the Defendant is a hostile witness, the Plaintiff can neither admit nor deny this statement
based on the Defendant’ stestimony alone.” See Plaintiff’s Opposing SMF { 2; see also generally id. TheEdatecitesa
case standing for the proposition that there are circumstances in which aparty legitimately may refrain, on the basis of

lack of knowledge, from admitting the truth of a statement in response to a request for admissions pursuant to Federal

Rule of Civil Procedure 36. Seeid. 12; T. Rowe Price Small-Cap Fund, Inc. v. Oppenheimer & Co., 174F.R.D. 38, 42-45
(S.D.N.Y. 1997). Bethat asit may, in the context of a motion for summary judgment a response such as the Estate’s
“qualified denial” does not suffice to controvert an opposing statement of material fact, which is deemed admitted to the
extent supported by the record citations given. SeeLoc. R. 56.

11



Smith had severd ceptains of the Vessd. Defendant’s SMF ] 3; Plaintiff’s Opposing SMF | 3.
The cgptain immediately prior to Minott was Crag Mifflin. 1d. 6. Mifflin had been captain of the Vessdl
for approximately two yearsbefore heleft it in late September 2000. 1d. 7. Minott wasthe captain of the
Vessd asof October 4, 2000. Defendant’ s SMF 1/ 12; Deposition of Michael Monroe (*Monroe Dep.”),
atached as Exh. C to Plaintiff’s S/J Memorandum, a 66.* Smith had no written agreement with Minott
regarding the operation of the Vessd or the length of time Minott would serve asits cgptain. Plantiff’'s
Reply Statement of Genuine Issuesof Materid Fact (“Plantiff’ sAdditiond SMIF”) (Docket No. 17) 7-8;
Defendant’ s Reply SMF 1 7-8.

Smith never told his captains where they had to fish or what types of fish they had to fish for or
imposed any restrictions on how far they could go, except that they were restricted to thefifty- milelimit of
the insurance policy. Defendant’s SMF ] 23; Smith Dep. at 29.

Prior to Minott’ sfirgt fishing trip on October 19, 2000, the Vessdl had made twenty-eght fishing
tripsin 2000. Defendant’s SMF 4] 35; Smith Dep. at 75-76. It wasMinott’ srespongbility upon taking the
job of captain to review dl of the safety systems of the boat prior to taking it out because he was
respongble for the safety of the crew. Defendant’s SMF 9 36; Mifflin Aff. ] 14.

Minott took the Vessdl out on a solo fishing trip on October 23, 2000. Haintiff's SMF | 4;
Defendant’ sOpposing SMIF {14. Heleft port onthe Vessd at gpproximately 3am. that day. Defendant’s
SMF 141, DuBois Aff. 1 16. On October 24, 2000 the Coast Guard received adistress cal from the
Vesd’'sEPIRB. Faintiff’s SMF { 5; Defendant’s Opposing SMF 5. TheVessd and itsliferaft were

never found. 1d. § 6.

* The Estate attempts to deny this statement, see Plaintiff’s Opposing SMF 1 12; however, its denial is disregarded
(continued on next page)

12



On October 9, 2000 Michadl Monroe, amarine surveyor, performed aCondition & Vaue Survey
of the Vessdl on behdf of a potentid buyer. 1d. 8. Monroe observed and inspected the following
safety/life- saving equipment, among other such equipment, on the Vessd that day: (i) three Type | PFDs
without lights, with retro-reflective tape; (ii) three surviva suitswith chemt-lightsand retro- reflectivetgpe, (i)
one Viking inflatable four-person life raft with hydrogtatic release; and (iv) one Guest 406 EPIRB with
hydrostatic release. Plaintiff’s SMF §9; Letter dated October 10, 2000 from Capt. Michadl J. Monroeto
Mr. Richard Bickford, attached as Exh. E to Plaintiff’s §J Memorandum, at 2-3.

Thelast timetheraft had been serviced or ingpected prior to October 23, 2000 wason August 17,
1999. Plaintiff’s SMF § 12; Defendant’ s Opposing SMF {1 12. TheVessd’s EPIRB was purchased on
January 25, 1999. Id. 113. Smith doesnot know whenthe EPIRB wasingdled ontheVess. 1d. 1 14.
The Vessdl's EPIRB was registered on February 16, 1999. Id. §15. A Litton hydrostatic release had
been instaled for the Vessdl’ s previous EPIRB on September 7, 1996. 1d. 16. Smith does not know
whether thiswasthe same hydrostatic rel ease used for the EPIRB on the Vessal on October 23, 2000. |Id.
9117. Smith hasno records showing that he purchased anew hydrogtatic release at thetime hepurchased a
new EPIRB in January 1999. Id. 18. He has no records showing that he purchased a new hydrogtatic
releasefor the EPIRB at any time after September 7, 1996. 1d. 119. He hasno records showing that the
hydrogtatic release for the EPIRB was ever inspected. 1d. 1 20.

The parties dispute whether therewerelightsonthe Typel PFDs(i.e., lifejackets) on October 9,
2000. Compare Pantiff’'s SMF 1 21; Monroe Dep. a 35 with Defendant’s Opposing SMF | 21,

Defendant’s Answers to Interrogatories Propounded by the Flaintiff, attached as Exh. B to Plaintiff’s §/J

inasmuch asit is not supported by the citation given.

13



Memorandum, § 15. Smith does not know the last time that the life jackets were checked or serviced.
Faintiff’s SMF  23; Defendant’ s Opposing SMF 123, Smith does not know the last time thet the lights
on the Vessal’s surviva suitswere ingpected. 1d. § 24.°

When Mifflin left the Vessd and immediately afterwards, the Vessd was in very good shape.
Defendant’ s SMF {1 30; Mifflin Aff. 1 13; Leavitt Aff. §8. Within afew monthsprior to September 2000,
Mifflin had replaced a battery in the EPIRB. Defendant’s SMF ] 32, Mifflin Aff. 9. Mifflin manudly
tested the EPIRB system during hislast trip onthe Vessel in 2000. Defendant’s SMF 11 33; Mifflin Aff.
25. The safety equipment on the Vessdl was in place and up to date as of late September 2000.
Defendant’s SMF {1 34; Mifflin Aff. § 8.

Thefirst EPIRB distress sgnal from the Vessel wasreceived a 3:36 am. on October 24, 2000.
Defendant’ s SMF §42; DuBoisAff. §16.° Thetop speed of the Vessel wasten knots. Defendant’ s SMF
143; Mifflin Aff. §19. The speed a which the Vessdl could trave if the fishing nets were out was 2.3 to
3.5knots. Defendant’s SMF 44; Mifflin Aff. §20. Thetime between thefirst two EPIRB hitswasthirty-
nine minutes. Defendant’s SMF 1 45; DuBais Aff. 12." The distance between thefirst two EPIRB hits
was gpproximately deven nautical miles. 1d. The speed of the Vessal and/or the EPIRB device between
the first and second EPIRB signas was approximately seventeen knots. 1d. The Vessd could not have
traveled that distance in that amount of time under its own power. Defendant’s SMF 1 46; DuBois Aff. q

12.

® Smith qualifies paragraphs 23 and 24 of the Plaintiff’s SMF, pointing out that per Mifflin, the safety equipment wasin
place and up to date as of late September 2000. See Defendant’ s Opposing SMF 11 23-24; Mifflin Aff. | 8.

® The Estate attempts to deny this statement, see Plaintiff’s Opposing SMF  42; however, its denial is disregarded
inasmuch asit is unsupported by any record citation.

’ The Estate attempts to deny this statement, see Plaintiff’s Opposing SMF 1 45; however, its denial is disregarded
inasmuch asit is unsupported by any record citation.
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The likely cause of the anking of the Vessd isthat it was struck and dragged by another vessel.
Defendant’ s SVIF §47; DuBoisAff. §10. Minott’ sdecisionto go alone on afishingtrip aboard theVess
on October 23, 2000 was dangerous and represented bad judgment, unsafe practice and negligent behavior
on hispart. Defendant’s SMF 48; Mifflin Aff. 1Y 15-16; Leavitt Aff. 1 20-21; DuBoisAff. §15. The
principa danger of going on afishing voyage doneis of being run down by alarger vessd while adeep.
Defendant’s SMF ] 49; Leavitt Aff. § 22.

Minott previoudy had boats snk while he wascaptain. Defendant’ sSMF §37; Leavitt Aff. §13.
He would have been able to take steps to save himsdlf if he had had the time. Defendant’s SMF §] 38;
Leavitt Aff. §14. What happened at seaon October 24, 2000 must have been catastrophic and separated
Minott from the Vessdl before he had achanceto reach any of the safety equipment. Defendant’s SMF
39; Leavitt Aff. 23.

[11. Analysis

The ingtant complaint seeks damages predicated on two theories of ligbility: Jones Act negligence
(Counts 1, 11l and V) and generad maritime law/unseaworthiness (Counts I1, IV and VI). See Rantiff's
Complaint and Demand for Jury Trial (Docket No. 1) 11 18-51. The Edtate positsthat the existence of a
handful of Vessd-related Coast Guard safety-regulation violaionsboth (i) entitlesit to summary judgment
asto liability on both the Jones Act and unseaworthiness cdams and (i) eviscerates Smith' s contributory-
negligence and primary-duty-rule affirmative defenses. See generally Plantiff’s §'J Memorandum.

Smith contests these points and himsdf seeks summary judgment asto dl damsagaing himon
three dternative bases: (i) Minott’s adleged status as owner pro hac vice of the Vessd, (ii) the EStae's
falure to show the requisite causation for purposes of ether its Jones Act or unseaworthinesstheoriesand

(iif) Minott’s contributory negligence. See generally Defendant’s S'J Mation.
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Inthiscase, no one knowsprecisely how the F/V KATINA ASHLEY sank or Captain Minott lost
hislife. Asthe partiesrecognize, theissue of burden of proof henceiscritical. For thereasonsthat follow, |
agree with Smith that the Edtate fals short of generating any triable issue as to causation with respect to
ather itsJones Act or unseaworthinesstheories of liability, entitling him to summary judgment astodl dams
agang him®

A. JonesAct Negligence

The JonesAct “impose 5| upon the employer the duty of paying damageswhen injury to theworker
is caused, in whole or in part, by the employer’ sfault.” Kernan v. American Dredging Co., 355 U.S.
426, 432 (1958). “This fault may condst of a breach of the duty of care, analogous but by no means
identicd to the generd common-law duty, or of abreach of some statutory duty.” Id.

In the latter ingtance, a seaman has a cause of action for negligence per se. Seeid. at 438-39
(“[W]here the employer’s conduct fdls short of the high standard required of him by [the Federd
Employers Liahility] Act [“FELA”], and hisfault, inwholeor in part, causesinjury, liability ensues”). The
burden of proving causdtion in a Jones Act clam is light. See, e.g., Gifford v. American Canadian
Caribbean Line, Inc., 276 F.3d 80, 83 n.2 (1« Cir. 2002) (*A plaintiff’s burden of proving causation
under the Jones Act isfeatherweight. . . . Liability, therefore, exigsif theemployer’ snegligence contributed
eveninthedightest tothe plantiff’ sinjury.”) (citation and interna quotation marks omitted). Nonetheless, a
Jones Act plaintiff retains that burden regardiess of whether his or her cause of action is predicated on

common-law or per senegligence. See, e.g., Praticov. Portland Terminal Co., 783 F.2d 255, 263 (1st

8 | need not, and do not, reach Smith’s alternative arguments that heis entitled to summary judgment on the bases of
Minott’ s status as owner pro hac vice of the Vessel or Minott’s contributory negligence, or the Estate’ sargument that it
is entitled to summary judgment with respect to Smith’s contributory-negligence and primary -duty-rule affirmative
defenses.
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Cir. 1985) (“fallure to follow any Coast Guard regulation which is a cause of an injury establishes
negligence per se under the Jones Act”) (citation and internd quotation marks omitted) (emphasis in
origind); Smith v. Trans-World Drilling Co., 772 F.2d 157, 160 (5th Cir. 1985) (“Five eements of a
Jones Act negligence per se dam are the following: (1) a violation of Coast Guard regulations, (2) the
plaintiff’s membership in the class of intended beneficiaries of the regulations, (3) aninjury of atypeagans
which the regulations are designed to protect, (4) the unexcused nature of the regulatory violation, and (5)
causation.”); see also, e.g., Moody v. Boston & Maine Corp., 921 F.2d 1, 4 (1<t Cir. 1990) (noting, in
context of FELA claim, that athough proof of violation of asafety Satute rdieves plaintiff from pleading the
negligence e ements of foreseeability, duty and breach, necessity to prove causation remains).

The Edtate assertsthat as of October 23, 2000, the day Minott left port, theVessel wasin violation
of four Coast Guard regulations. (i) its life raft was overdue for inspection as of August 17, 2000, in
violation of 46 C.F.R. 88 25.25-11 and 28.140, (ii) itslife jackets lacked lights, in violation of sections
25.25-11 and 25.25-13, (iii) thelightson its surviva suitswere out of dete a least as of October 9, 2000,
in violation of sections 25.25-11 and 25.25-13, and (iv) the hydrodtatic release on its EPIRB had been
overdue for servicing since September 7, 1997, in violation of sections 25.25-11 and 28.140(b). See
Hantiffs §J Memorandum at 311; Memorandum of Law in Support of Plantiff’s Oppogtion to
Defendant’ s Cross Motion for Summary Judgment (“ Plaintiff’ s §J Opposition”) (Docket No. 15) at 13.°

However, as Smith observes, see Defendant’ s Reply to Plaintiff’ s Oppostion to Defendant’ sCross

Motion for Summary Judgment (“ Defendant’s S/J Reply”) (Docket No. 24) at 4, the Estate makes no

® The Edtate initial ly identified Smith’ s asserted failure to provide distress signal's (visua signal flares and smoke signals),
asrequired by 46 C.F.R. § 28.145, as among the regulatory violations entitling it to summary judgment. See Rantiff'sSJ
Memorandum at 12. However, the Estate subsequently conceded that there is a genuine issue of material fact as to
whether Smith did in fact violate this particular regulation, as aresult of which it stated that it was refraining from pressing
(continued on next page)
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argument that any of these asserted violations played the dightest causative role inthe Vessd’ ssinking or
Minott’ sdrowning, see generally Flantiff’ s S JMemorandum; Plaintiff’ s S'JOppogtion. Nor isthereany
cognizable evidence to that effect. To the contrary, the only evidence touching on causation is Smith's
experts opinionsthat the Vessd likely was rammed by another vessdl, robbing Minott, who by then had
been out fishing donefor goproximatey twenty-four hours and may have falen adeep, of the opportunity to
reach for safety equipment.

The Eqtate accordingly fals to generate atriableissue even astoitsfeatherwe ght burden to prove
causdtion in a Jones Act negligence per se case. See, eg., Harrah v. United Sates, No.
Civ.A.2:99CV/514, 2000 WL 33177237, at *5 (E.D. Va Mar. 15, 2000) (“The Court understandsthat
the causation prong on a negligence clam under the Jones Act is subgtantialy less than that under the
common law. Nonetheless, even with the lesser burden, the plaintiff has not sufficiently connected his
injuriesto the two- bolted bracket. The bracket intended to hold aten pound weight might havefdlen even
if it was held properly by three bolts when aman of the plaintiff’s weight rested hisweight on the bracket.
Finding causation based on the plaintiff’ sevidencein this case would amount to conjecture and surmise. In
sum, the plaintiff has not satisfied his burden on causation by a preponderance of the evidence.”) (citation
omitted).

B. Unseaworthiness

| turn next to the Edtate's clam of unseaworthiness — a cause of action that “enforces the

shipowner’ s absol ute duty to provideto every member of his crew avessal and gppurtenances reasonably

fitfor tharintended use” Boudreau, 27 F. Supp.2d at 82 (citationsand internd quotation marks omitted).

that point further on summary judgment. See Plaintiff’s S/J Opposition at 15.

18



The doctrine of unseaworthiness is not fault-based, and a plaintiff accordingly need not prove
negligence. See, e.g., id. (*[U]nseaworthinessis a condition, and how that condition cameinto being —
whether by negligence or otherwise— isquiteirrelevant to the owner’ sliahility for persond injuriesresulting
fromit.”) (citation and interna quotation marks omitted). However, aplaintiff confrontsaheavier burden
with respect to causation than is the case in the context of a Jones Act clam. See, e.g., Trans-World
Drilling, 772 F.2d a 162 (*While Jones Act negligenceisalegdly sufficient cause of injury if it played any
part, no matter how smadl, in bringing aoout theinjury, the plaintiff must meet amore demanding standard of
causation in an unseaworthiness clam. Unlike the ‘featherweight' standard of causation in a Jones Act
clam, the standard in an unseaworthiness clam is ‘ proximate cause in the traditiona sense’”) (citations
omitted).*°

At least one circuit court of appeals has recognized a doctrine of “ unseaworthinessper se” based
upon the existence of regulatory or statutory violations; however, asin the pardld Jones Act context, the
plantff retans the burden of proving causation. See TransWorld Drilling, 772 F.2d at 162
(“Unseaworthiness, like Jones Act negligence, can betheper seresult of aregulatory violation. However, a
crucid digtinction between the two daimsis the differing sandard of causation required to find liahility.”)
(citation and footnote omitted).

The Estate, which does not even meet the featherweight burden of showing causation for purposes
of its Jones Act clam, falsfar short of generating atridworthy issue of proximate cause to undergird its

unseaworthiness claim.

19 Asthe First Circuit has noted, “To meet the traditional common law burden of proving proximate causein an action
based on unseaworthiness, plaintiff must show that: the act or omission is a cause which in the natural and continuous
sequence, unbroken by any efficient intervening cause, produces the results complained of, and without which it would
not have occurred.” Brophy v. Lavigne, 801 F.2d 521, 524 (1st Cir. 1986) (citation and internal quotation marks omitted).
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C. ThePennsylvania Rule

In the face of these evidentiary difficulties, the Edtate strives to savage its case by invoking the
burden-shifting “PennsylvaniaRule” See FAantiff’ sSYJMemorandum at 7-8, 12-15. Pursuant tothisrule,
as aticulated by the Supreme Court in 1873 in the context of acaseinvolving the collison of abark and a
seamer in dense fog:

It must be conceded that if it clearly gppearsthefault could have had nothing to do with the

disaster, it may be dismissed from consideration. Theliahility for damagesisupon the ship

or ships whose fault caused the injury. But when, asin this case, aship a thetime of a

calisonisin actud violaion of atatutory rule intended to prevent collisons, itisno more

than a reasonable presumption that the fault, if not the sole cause, was at least a

contributory cause of the disaster. In such acase the burden rests upon theship of showing

not merely that her fault might not have been one of the causes, or that it probably was not,

but that it could not have been. Such arule is necessary to enforce obedience to the

mandate of the Satute.

The Pennsylvania, 86 U.S. 125, 136 (1873), overruled in part on other grounds, United States v.
Reliable Transfer Co., 421 U.S. 397 (1975).

Asthe Estate notes, see Flantiff’ sS'J Memorandum at 8, the Pennsylvania Rule has been extended
beyond the confines of ship collisons to other safety-related maritime contexts, see, e.g., Continental
Grain, 972 F.2d at 436 (“Given the policy underlying therule, that isto assure strict compliance with rules
pertaining to the safe operation of ships, we see no reason why the rule should not apply to the capszing
and snking of avessd aswedl asto agtranding.”). Smith picksno quarrdl with this proposition; however,
he and the Edtate sharply dispute whether proof of violation of a Coast Guard safety regulation, without
more, suffices to trigger gpplication of the rule. Compare Rantiff’'s SJ Oppostiona 12-13 with
Defendant’s SJ Reply at 1-4. Smith posits, in essence, that to invoke the rule a seaman must make some

showing thet the violaion of which he complains played an actud role in bringing about hisdamages. See

Defendant’s S'J Reply at 4.
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In my view, Smith has the better of the argument. The Estate cites Continental Grain for the
proposition that pursuant to the Pennsylvania Rule, “the burden of proof on the issue of causation [shifts]
onceaclamant has established that avessd hasviolated agtatute or regulation.” Faintiff’s S/JOppostion
at 12-13 (quoting Continental Grain, 972 F.2d at 436). However, as Smith notes, see Defendant’s S/J
Reply at 3-4, inthat case there was no question that a key dleged violation (transgression of aregulation
intended to ensure that bulk grain stored in partidly filled compartments was held securely) wasrel ated to
the loss of the vessdl ALBATROS (which sank as a result of the shifting d free-flowing grain), see
Continental Grain, 972 F.2d at 436. Tdlingly, sincetheissuanceof Continental Grain, the First Circuit
has made explicit what Smith suggests was implicit in that caser that a plaintiff must establish a nexus
between aregulatory violation and hisor her injuries as a condition to invocation of the PennsylvaniaRule:

In its venerable decison The SS. Pennsylvania v. Troop, 88 U.S. (19 Wall.)

125, 134, 22 L.Ed. 148 (1873), the Supreme Court established a burden shifting regime

for maritime cases. If aplaintiff can establish both that the defendant breached a statutory

duty and that the breach is relevant to the casuaty in question, the defendant assumesthe

burden of proving that its breach could not have caused plaintiff’ sdamages. Theproblem
here is that appellant has failed to prove that gppellees violated any statutory duty.

*k*

Furthermore, even if there were credible evidence of a statutory violation by the
gppellees, any such violation was not sufficiently related to the casudty in question. The
digtrict court found that the casuaty in question was adirect result of the fact thet the I TB
Zorra struck obstructions outside of its proper area of navigation. Additiondly, the
obstructionswhichthe I TB Zorrastruck were properly marked on the chartsand known to
the master and pilot. Thus, gpelant has only its own imprudence to blame for the
predictable result, and the digtrict court properly refused to apply the Pennsylvaniarule.

Pan Am. Grain Mfg. Co. v. Puerto Rico Ports Auth., 295 F.3d 108, 115-16 (1<t Cir. 2002) (citations
omitted). Other courts have reached smilar conclusons. See, e.g., American River Trans Co. v. Kavo

Kaliakra SS, 148 F.3d 446, 450 (5th Cir. 1998) (“ This court has stressed that the PennsylvaniaRuleisa
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rule regarding the burden of proof, not arule of ultimateliability. Aswe haveexplained, the Supreme Court
in The Pennsylvania did not intend to establish ahard and fast rule that every vessd guilty of a statutory
fault has the burden of establishing that its fault could not by any Stretch of the imagination have had any
causd relaion to the collison, no matter how speculative, improbable or remote.”); In re Complaint of
Nautilus Motor Tanker Co., 85 F.3d 105, 115 (3d Cir. 1996) (“[I]n cases where thereis no clear link
between the statutory violation and the casualty, the party seeking to take advantage of the [Pennsylvania

Rule has been required to make some showing that the statutory violation may have had somerelaion tothe
accident. Indeed, acontrary rule, such asisurged upon us by appe lants, would result in apresumption of
liability following any gatutory violation no metter how remote or inconsequentid such aviolaion may have
been to the subsequent accident. Neither precedent nor logic compels such adrastic result.”); Candies
Towing Co. v. M/V B & C Eserman, 673 F.2d 91, 94 (5th Cir. 1982) (noting that invocation of

Pennsylvania Rule does not impair principle that in Jones Act cases, cause in fact is gill necessary);

Associated Dredging Co. v. Continental Marine Towing Co., 617 F. Supp. 961, 968 (E.D. La. 1985)
(“Although the vessd must be manned with a competent crew, adeficiency in manning that has no causa

connection to the damages at issue is not ggnificant. . . . Although the rule of The PENNSYLVANIA
imposesasrenuous burden, it doesnot negate the clear requirement of causation. Whilethe defendantsare
guilty of a gatutory violation, the violation did not have anything to do with the cgpsizing of the dredge
CAPTAIN ROY BENOIT.”) (citations omitted).

In this case the Edate offers not a shred of evidence that the regulatory violations of which it
complains had anything to do with Minott’ s desth. Nor isit otherwise clear that they did. A trier of fact

could not, except on the basis of sheer speculation, conclude that any of the cited violations bore any
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relation whatsoever to thistragic event. That istoo insubstantial afoundation for invocation of the burden
shifting Pennsylvania Rule,
V. Concluson
For the foregoing reasons, | GRANT the Mation To Construe, GRANT in part and DENY in
part the Motion To Strike, GRANT in part, DENY in part and in part defer decison on the Motion To
Exclude, and recommend that the court GRANT Smith’ smotion for summary judgment andDENYY thet of

the Egtate.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

Dated this 5th day of September, 2003.

David M. Cohen

United States Magidtrate Judge
KATHY POULISMINOTT, as represented by CAROLYN M. LATTI
Personal Representative of the LATTI & ANDERSON LLP
Estate of Carlyle Poulis Minott 30-31 UNION WHARF

BOSTON, MA 02109
617-523-1000
Email: clatti @lattianderson.com
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MARK E. DUNLAP

NORMAN, HANSON & DETROY
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PORTLAND, ME 04112

774-7000
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